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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad
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Arising out of Order-,in-Original No 01/SUPDT/ST/Kadi/2016-17 dated 17.05.2016 Issued by:
Superintendent, Central Excise, Din: Gandhinagar, A'bad-111.
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r 31flaaaf / 7Rat a vi u Name & Address of The Appellants/Respondents

M/s. Adani Wilmar Ltd.

'z or@ta am#gr a rire at{ ft anfh 5fr uf@rat al rqa RfRra Tara Tar e
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

] aa, snr zn vi hara sr@#ta nrznfeaoer a ar@a
' Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 cB")- eJffi 86 cfi 3RfTffi~ cITT ~ cfi 1ffi=r cITT "GIT "flcITTfr:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfa hflu ft# zcn, Ura zgce vi tara 3r4#tr urn@raw 3i.20, q #ca sRrza
\ qjA.jj'3U,§,~~. '1-lt:l-J&lis!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.
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,. (ii) a4lRhr nzn@raw alt f@ft 3nf@,fr, 1994 cITT eJm 86 (1) cfi aiafa 3rf8la
~ Pflll-Jlq61"1, 1994 cfi frn:r:r 9(1)cfi 3RfTffi -P!-'eflfu=r tITT+'f ~:tr- 5 if 'cfR ~ if cITT "GIT
aft vi sr# mer fr Irk # fasz srft # n{ sts ,fad hft ft a1fez
(mi va qt[a vR ft) ailmer ii Ra en znrzaf@raw at nag fer e, cITIT cfi "ITr1CT
fll4GJP!qj 1R"'5f ~ cB rlllll4"1a cB er4a ~Glzr # Ta a aif@hars a x"iLf if 'Gl6T ~ cITT

, mi, G[ffGl" cITT l=fflT 3it arrzn rzr uif+ T; 5 '6-tlxsf IT a & qi u; 100o /- #h uft
m<ft I 'Gl6T ~ cITT l=fflr, 6lJWf cITT l=fflT a:iR "<it7TTllT Tf"llT~~ 5 '<itfflf "llT 50 '<itfflf 'ctcp 'ITT cTT ~
soooI- m~ M" I 'Gl6T ~ c#r l=fflr, G[ffGl" c#r l=fflT a:iR "<it7TTllT ·Tur 5if+1 ; 50 lg zIT
Um+a nat & asi Ty 1oooo/- #h sf sift
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal

' Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in

l the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place ,where the bench of Tribunal is situated.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribun>al.

2. zrerriziif@a nrarau zrea 3rnfm, +97s t raf w rgqat--1 a siafa feufR fa; 3r4a e 3rar
vi err mf@rart 3mat at uR u xii" 6.50/- 'Cffi CpT .-l!llli<.>lll ~ fucJ)c '<.>l'llT 'ITTrlT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. fr zea,n zyea vi hara sr@#tr naf@aur (a7ff@fe) [maraat, 4ss2 i affa qi arr iafe
raai at fa[ra an ark Ra#i Rt 3ih ft an 3naff fut Grat ?gm

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «lmr srca, #ctrsen area vi tars3r4hr qf@ear (feta) #vf3ri#maaih4hrsea.:, .:,

res 3@Gr, r&gg #t ut 3sq # 3iaaa fa#tr(air-) 3rf@rf@tr 2erg(a&g #t icn 29) fecia..:,

of.. oc.~of 11 '51T fa=hr3rf@1fGrra, +&&¥ cfi'rarr#aiaifr#hara at aftarr#sr re? aarr@faR 'a'if T{cf
rf@rarrar3Garf, aarffagr arra3iaafasa#t amtat arhf@arufaat twutarfa#gt
hc4tar3ear eravihara#aiaaiair far areraii frnf.:, .:,

(i) . too 11 ft # aia faff am
(ii) tar±z sar #r t a& ma far
(iil) Ra&z smr fRzraral # fa 6 a 3iii 2r va

-» 3ratar zrzfrura7an=Rah (ai. 2) 3rf@)fr, 2014 # 3rrarqa fa# arf1hr qfeaata
+qr flauntrarc3rsfvi gr4hratarrcfzap
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.
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F.No.V2(Misc)30 /STC-III/2016-17

ORDER-IN-APPEAL

MIs Adani Wilmer Ltd., Clo Kenan Oil Mill, C/171 Nr. Tulsi Petrol Pump,

Karannagar, Kadi, - 382715 (hereinafter referred to as 'the appellant') is holding Central

Excise registration No.AABCA8056GXM006 and is engaged in the manufacture of

Refined Cottonseed Oil, Spent Earth and Fatty Acid Distilate falling under Chapters 15

and 38 of the First Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985). The

appellant is also Holding Service Tax registration No.AABCA8056GST006 and is paying

Service Tax under reverse charge mechanism as a service recipient.

2. During the course of audit it was observed that the appellant had belatedly filed

'i .

0

S.T.-3 returns but no late fee thereon had been paid. The details of belated returns

covered in the present appeal are as follows:

SI. Quarter of Due date for Date on Delay in Late Fees
No. Return fling return which return days

filed
1. 2. 3. 4. 5. 7.

01. October-2012 to 10/09/2013 26/04/2014 228 Rs.20,000/-
March-2013 days

02. April-2013 to 25/10/2013 29/04/2014 186 Rs.16,600/
September-2013 days

TOTAL Rs.36,600/

3. A Show Cause Notice F.No.VI/1(B)/01/IA/14-15/Gr.X dated 30/10/2015 as

0

amended by corrigendum dated 25/01/2016, answerable to the Superintendent

(hereinafter referred to as 'the SCN') was issued to the appellant proposing to levy the

late fees amounting to Rs.36,600/- under Section 70 of the Finance Act, 1994

(hereinafter referred to as 'the Act') read with Rule 7C of the Service Tax Rules, 1994

(hereinafter referred to as 'the rules') for contravention of Section 70 ibid read with Rule

7 ibid. The SCN was adjudicated by the Superintendent, Service Tax Range, Kadi

(hereinafter referred to as 'the adjudicating authority') by issuance of 0.1.0.No.

01/SUPDT./ST/KADl/2016-17 dated 17/05/2016 (hereinafter referred to as 'the

impugned order').

4. Being aggrieved by the impugned order, the appellant has preferred the present

appeal. The grounds of appeal, inter alia, filed by the appellant are as follows:.

1) As regards the return for the period from 01/10/2012 to 31/03/2013, the
period for filing the return was extended from 25/04/2013 to 31/08/2013

under Notification No.03/2013-ST (order) dated 23/04/2013, which was

further extended to 10/09/2013 vide Notification No. 4/2013-ST (order)

dated 30/08/2013. The return was filed electronically and the report

generated from search acknowledgement receipt shows that the return was

uploaded on 30/08/2013, which was well within time and no question of

penalty arises.
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2) As regards the return for the period from April-2013 to September-2013, the

last date for filing was 25/10/2013 and as per the report generated from

search acknowledgement, the return was uploaded on 30/08/2013, which

was within time and there was no question of penalty even in this case. The

delay is not on their account but on account of error in the system for filing

the returns.

3) It will be appreciated that the system raised objection only subsequently and

not immediately at the time of filing of the return. Once the return was

furnished and uploaded, presumption arose that the same was in

compliance with law. However, on account of system error, the final

acceptance appeared to be delayed, which cannot be the basis for invoking

Rule 7C.

4) The appellant had filed the returns electronically within time thus furnishing

the same in terms of Rule 7(3) of the rules. The dictionary meaning of the

term 'furnished' is to provide or to supply. The same when used with

reference to electronic filing would cover uploading of the return.

5) Any penal action requires guilty mind. Obviously by delaying the return, no

benefit had accrued to the appellant. The delay had not damaged the

interest of Revenue. The delay appeared to have escaped notice for

prolonged period and hence the appeal may be allowed with consequential

relief.

5. Personal hearing in the appeal was held on 17/01/2017. Shri S.J. Vyas,

Advocate appeared for personal hearing and reiterated the grounds of appeal.

6. I have carefully gone through the show cause notices, the impugned orders and

the grounds of appeal filed by the appellant. Late fees / penalty of Rs.36,600/- has been

imposed on the appellant by the adjudicating authority under the provisions of Rule 7C

of the rules holding that the appellant had contravened the provisions of Rule 7 of the

rules in as much the returns were not filed within time. The adjudicating authority has

imposed the impugned late fees I penalty for delayed filing of returns holding that the

impugned returns were not NIL returns meaning that there was no scope for waiver of

the said penal provisions. However, it is pertinent to note that the adjudicating authority

has also arrived at a conclusion that the contention of the appellant about uploading of

ST-3 returns is understandable but the same do not grant them any immunity from law
te

or late fees as prescribed under the said act and rules. This evidences the fact that
there is no dispute regarding the claim of the appellant that they had uploaded the
impugned returns electronically within the stipulated time limit. In such a factual

scenario, the contravention of Rule 7 of the rules again~Atw=-agpellant is not
2«6 Fm!3,

sustainable because there is no finding adduced in the impugned"@idefindicate that
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the appellant was in anyway responsible for the rejection of the returns by the system or

that the delay in filing of return as recorded by the system was a deliberate lapse on

part of the appellant. Therefore, I find that there is merit in the claim of the appellant, as

submitted in their grounds of appeal, that the delay shown in final acceptance of the

impugned returns by the system cannot be the basis for invoking Rule 7C of the rules

against them and the late fees I penalty is liable to be set aside. In view of the above,

the appeal for setting aside of late fees I penalty is allowed.

7. 3r41aaar arr za#3r4an Garr 3hraft#a fazrsar&.
The appeal filed by the appellant stands disposed of in the above terms. ~
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Date: 25701/2017z.2#ts
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.
To
Mis Adani Wilmer Ltd.,
Clo Kenan Of! Mill,
Cl171 Nr. Tulsi Petrol Pump,
Karannagar,
Kadi - 382 715.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-II1.
~"/The Deputy Commissioner, Service Tax, Division-Gandhinagar.
x. Guard File

6. P.A.
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